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STATE OF NEW HAMPSHIRE

V.

RILEY HAYES

STATE'S OBJECTION TO DEFENDANT’S MOTION TO PRESERVE CELLULAR DEVICES.
ORDER PRODUCTION OF DEVICES

NOW COMES the State 0fNew Hampshire, by and through the Office of the Carroll

County Attorney, Keith D. Blair, Assistant County Attorney, and states as follows:

1. The defendant is charged with one count of Aggravated Felonious Sexual Assault and one

misdemeanor count 0f Sexual Assault.

2. The school resource officer began an investigation after being contacted by the school

guidance counselor informed the school resource that L.B. reported that she was sexually

assaulted 0n October 17, 2020.

3. During the course of the investigation law neither seized nor filed preservation letters for

the phones ofL.B., G.A., and A.A.

4. The defendant now seeks an order from the Court requiring L.B., G.A., and A.A. to

preserve any evidence on those phones, having L.B., G.A. and A.A. produce their phones at a

court hearing, have the Court dispossess L.B., G.A., and A.A. of their private property, then turn

said private property over to the defendant so that the defendant may conduct a detailed forensic

analysis of that property to search for information that defendant cannot determine is present.
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This request has no basis in the law, and is Violative 0f L.B., G.A., and A.A’s rights to privacy.

The State objects.

5. As the foundation for his request the defendant asserts he “relies 0n the State t0, in the

first instance, conduct a complete and factually based investigation that preserves all evidence.”

See Def. Mot. To Produce 1121 (emphasis added). This foundation for the defendant’s request is

not supported by the law.

6. The defendant does not point to, nor could the State locate a New Hampshire case that

imparts upon the State a duty 0r requirement for the State t0 acquire or preserve all possible

evidence. However, other jurisdictions have found that this duty does not exist.E Stati

m, 118 N.M 3 19, 1994 (finding “[u]sua11y, the failure to gather evidence is not the same as

the failure t0 preserve evidence, and that the State generally has n0 duty t0 collect particular

evidence at the crime scene”); See Also Steffes, 500 N.W.2d at 612; March V. State, 859 P.2d

714, 716 (Alaska Ct.App.1993) (the State's duty t0 preserve evidence attaches at the time the

State has gathered and taken possession of the evidence); State V. Rivera, 152 Ariz. 507, 733

P.2d 1090, 1094 (Ariz.1987) (en bane) (holding that the State has n0 affirmative duty “t0 seek

out and gain possession 0f potentially exculpatory evidence”); People V. Ventura, 174

Ca1.App.3d 784, 220 Ca1.Rptr. 269, 274 (Ct.App.1985) (the duty t0 preserve evidence does not

include an initial duty to gather or collect potential evidence for defendant's use at the crime

scene); People V. Rivera, 765 P.2d 624, 628 (C010.Ct.App.1988) (holding that the “[m]ere failure

to investigate does not constitute suppression 0f the evidence”); reV'd 0n other grounds, 792 P.2d

786 (1990); State V. Wells, 645 P.2d 37 1, 373 (Idaho Ct.App.1982) (holding that the State is not

allowed t0 suppress evidence, but it need not collect evidence for the defendant); State V. Stepter,

794 S.W.2d 649, 655 (M0.1990) (en bane) (stating the rule that the State does not have a duty t0



gather and present all physical evidence conceivably germane t0 its case); State V. Heth, 230

Mont. 268, 750 P.2d 103, 105 (1988) (holding that police officers have n0 affirmative duty t0

“search out favorable evidence for the defendant”); State V. Smith, 370 N.W.2d 827, 836

(Wis.Ct.App.1985) (refusing t0 hold that “a defendant's right t0 due process [requires] that the

[S]tate collect all evidence which might possibly turn out t0 be exculpatory”), reV'd 0n other

grounds, 388 N.W.2d 601 (Wis. 1986).

7. Further, the defendant argues that NH RSA 516: 1- 516:7 and RSA 517213, II(b),

N.H.R.CrimPro 17(b), 13, and the defendant’s due process rights under the Part 1, Article 15 of

the New Hampshire Constitution, and under the 6th and 14th Amendments t0 the U.S.

Constitution combine t0 provide the Court the authority t0 grant his request. This is also

incorrect.

8. The defendant’s request falls outside 0f the authority 0f the Court granted by rule, statute,

0r case law.E Lewandowski (Petition 0f State ofNew Hampshire (State V. Lewandowski), 169

N.H. 340, 344 (2016))( finding that New Hampshire Supreme Court declines “t0 endorse the use

of other procedural remedies that the trial court does not have the authority to grant under our

statutes, our rules 0f criminal procedure, 0r the prior decisions 0f this court”).

9. There is no doubt that RSA 516: 1-517:7 authorizes the Court to issue summons t0

individuals to court proceedings and that RSA 517: 13, II(b) authorizes the Court to order a

deposition in a criminal case.

10. N.H.R.Crimpro 17(b) permits a party t0 command the person to Whom the subponea is

directed to produce the books, papers, documents, 0r other objects designated therein at the time

and place specified therein. This production of books, papers, documents 0r other obj ects is done

through the service 0f a subpoena duces tecum.



11. While the defendant, as explained in Lewandowski, has the ability t0 serve a subpoena

duces tecum in order t0 have L.B., G.A., and A.A. produce their phones at a hearing, nothing in

N.H.R.Crimpro 17(b) authorizes the defendant t0 seize said phones and dispossess L.B., G.A.,

and A.A of their property.

12. Here, the defendant cites n0 statute, rule 0r prior case that authorizes him t0 dispossess the

individuals 0f their private property. However, a search 0f other jurisdictions indicates that

subpoena duces tecum does not authorize a party to seize the requested property.E In re State,

599 S.W.3d 577, 595 (TeX. App. 2020) (finding that an Article 24.02 (duces tecum) subpoena in

a criminal case does not allow a party t0 seize documents 0r other tangible things from a Witness

and dispossess said witness 0f the property requested).fi Also People V. Spvkstra, 234 P.3d

662, 668 (C010. 2010)(finding “[A] subpoena duces tecum does not disturb the recipient's

possession 0f property or the right t0 privacy. The person t0 Whom the subpoena is directed must

have the papers with him at the designated time and place so that they may be used in evidence,

but he is not required to surrender possession 0f them, unless they have been subpoenaed by a

grand jury”).

13. Again, the New Hampshire Supreme Court has said in Lewandowski that they will not

endorse the use 0f other procedural remedies that the trial court does not have the authority t0

grant under our statutes, our rules of criminal procedure, or the prior decisions of this court. 169

N.H. at 344. Where the defendant cites no rule, statute or case that authorizes him to dispossess

an individual of their private property, the defendant’s request should be denied.

14. Finally the defendant, similar to the defendant in Lewandowski, argues that, that Part 1,

Article 15 of the New Hampshire Constitution, and the 6th and 14th Amendments t0 the U.S.

Constitution authorize the Court t0 grant his request.



15. Also similar t0 the defendant in Lewandowski, here “he cites n0 authority suggesting that

these constitutional rights empower the trial court t0 grant the proposed order in this case.” 169

N.H.34O at 344.

16. While the defendant is correct, that State will relied upon Lewandowski, it was not for the

argument the defendant presumed the State would make. However, Lewandowski is informative

to the Court as to What powers the Court and defendant have t0 produce evidence. Those powers

are those enumerated by rule, statute, 0r case law. Here, the defendant points to no authority that

authorizes the Court t0 dispossess an individual 0f their private property t0 allow the defendant

in a criminal case t0 seize then search it.

17. Because the defendant cannot identify any rule, statute or case that authorizes the Court to

grant his request, the defendant’s request should be denied.

WHEREFORE, the State requests that this Honorable Court:

A. Deny the Defendant's Motion without a hearing; 0r

B. Hold a hearing on the matter; 0r

C. Grant any other relief deemed proper and just.

Respectfully Submitted,

STATE OF NEW HAMPSHIRE

@FJuly 27, 2021

Keith D. Blair,

Assistant County Attorney

#268028
Carroll County Attorney's Office
95 Water Village Road
Ossipee, NH 03864

(603) 539-7769



CERTIFICATE OF SERVICE

I hereby certify that I am sending a copy of this document as required by the rules of the court. I

am electronically sending this document through the court’s electronic filing system to all

attorneys and all other parties who have entered electronic service contacts in this case.

Respectfully Submitted,

STATE OF NEW HAMPSHIRE

@FJuly 27, 2021

Keith D. Blair,

Assistant County Attorney

Carroll County Attorney's Office


